I. Introduction

Itis useful for lllinois practitioness
to develop a basic understanding of the
way its next-door neighbot handles tort
issues. Geography dictates this. Cook
County, the second most populated
county in the nation, borders Lake
County, Indiana’s
populated county. America’s third most
congested highway is 1-80/1-94 between
Portage, Indiana, and ‘Thornton,
IHinois.! Parther scuth, the Indiana
cities of Terre Haute, Vincennes, and
Evansville lie near the Illinols state
line. The high volume of commerce
and tiavel Howing across the state line
means that many injured Hincisans will
have claims that they must putsue in
Indiana’s cousts. Iilinois attorneys will
need a quick, easy teference on Indiana
tott Jaw to evaluate and pursue those
claims. This article provides such a
soutce.

Indiana’s tort regime is significantly
different from Tlineiss. Understanding
those differences is key to successful
practice across the state line.

Politically, the states ate vety
different. Illinois is generally tegarded
as 4 liberal, Democratic stronghold, and
Indiana as a conservative, Republican
stronghold. This gives rise to a general
perception of Illinois law as plaindff.
friendly and Indiana law as insurer-
frendly.

Furthermore, IHlinois’s appellate
judges are popularly elected. Indiana’s
appellate judges are appointed by the
governor (usually Republicans) from
nominees chosen by a commission.
Because the political environment
largely conttols who become the
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judges, perceptions about each state’s
politics also affect perceptions about
its case law

Whatever the popular perception
of each states bias, this perception is
incoitect as it regatrds the law In some
respects, Indiana’s tort law is mote
generous to plaintiffs than IHinois.
Part of the putpose of this article is
to dispel that common misconcepton.
Indiana has several aspects of tott law
that favor plaintiffs.

The ptimary purpose of this
atticle, though, is simply to provide a
concise, casily understood summary
of concepts in Indiana tort law that
differ from those in Tllinois. The eight
ateas of focus hete ate wrongful death,
claims against government entitics,
medical malpractice, products liability,
UM/UIM claims, dram shop claims,
bad faith, the nonpatty defense, and
tort prejudgrent interest, Additionally,
advice on appeating pro hae #iee in
Indiana is given for those wishing to
practice in Indiana coutts,

11, Wrongful Death

In Indiana, as in Jlinois, wrongful
death actions are govetned by statutes
that were enacted to supply a right that
did not exist at common law? Indiana’s
first version of the Act dates to 1852,
only six years after the right was first
cteated in England.®

Indiana’s Wrongful Death Act
ptovides for a two-year statute of
limitations and allows tecovety of
damages “including, but not limited to,
reasonable medical, hospital, funeral
and burial expenses, and lost earnings
of such deceased person resulting

& .
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from said wrongful act or omission.™*
Though the statute explicitly excludes
damages for guef, it allows recovery
for loss of love and companionship
for only the surviving spouse and
dependent children® Also, damages
for the decedent’s pain and suffering
before their death are not recoverable
in a wrongful death action; pain and
suffering from an injuty ate only
available to a deceased plaintiff when
something other than the injury caused
the decedent’s death.®

The statute authorizes the
“personal representative” to prosecute
a wrongful death action for the
decedent, which the courts have held
means the executor of administrator
of the probate estate, if one has been
appointed.” This means that a personal
representative for the probate estate
can oust a previously-appointed special
administrator for the wrongful death
estate alone® In the case of a testate
wrongful death decedent, Indiana
practiioners should always name the
executor as the ome party to pursue
these claims, as they are pj:efétted by
law

Ind. Code § 34-23-1-1 also specifies
in detail to whom the damages inure,
Figst, the part of damages recovered
“for reascmable medical, hospital,
funeral and burial expense” falls to
the estate to pay those expenses.” The
temaining damapes fall first to any
sutviving spouse and dependent children
[in equal shates].”® The statute draws
no distinction between legitimate or
illepitimate children;! the standard for
recovery is dependency alone - that is,
a need for suppott or the decedent’s
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past contribution to such support.”?
Collateral telatives, patents, siblings,
and non-dependent adult children
cannot tecover damages.”

If the decedent died without 2
sutviving spouse or dependant next
of kin, then “the damages inure to
the exclusive benefit of the petson
or persons” who pay the expenses
of the decedent’s last illness and of
prosecuting the wrongful death action.™
These include hospital and medical
expenses, fuperal and burial expenses,
estate administration expenses, and
reasonable attorney’s fees.!

‘The last of these
particularly  important:  Indiana’s
coutts have held that the statutory
languape allows the estate to tecover its
reasonable attorney’s fees as part of the
damages in a wrongful death action.'s
Also, weongful death proceeds do not
become patt of the decedent’s probate
estate and afe not subject to the claims
of the decedent’s creditors.!”

items is

1. Claims
Entities

In Indiana, all tort claims against
government entitfes ate governed
by Ind. Code § 34-13-3. The statute
imposes tather stdct Hmits on the
ability to bring tort claims against
government entities. All other claims,
including those in contract and in
equity, fall outside the statute.

The statute imposes stiict notice
tequirements.  For a claim against a
state entity, the clafmant must provide
notice to the attorney general and the
agency involved within 270 days of
the occuttence.!® For claims against
political subdivisions (counties, cities,
towns), the caimant must provide
written tnotice to the subdivision’s
governing body and the Indiana
Political Subdivision Risk Management
Commission within 180 days of the
occurtence.” The notice must state the
circumstances and extent of the loss,
the time and place of the occurrence,
the names of all persons known to be
involved, the amount of the damages
sought, and the claimant’s address®

against Government
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Once the government entity receives
this notice, it has 90 days to notify the
claimant of its approval or denial of
the claim ™

So long as the notice tequirements
are obsetved, the notmal two-year
statute of limitations fot torts applies,
but the notice does not toll the statute ®
Failure to provide notice, however, will
subject a suit to dismissal. Also, in suing
state govesnmental organizations, both
the head of the organization and the
Indiana Attorney General must be
served.”

The statute also sets forth twenty-
categoties of immunity for
govetnment entities? Of note among
these is “discretionary immunity,”
which the Indiana Supteme Court
telaxed to simply mean immunity
for policymaking decisions that
officeholders ate elected to perform.”
The temaining categotes deal with
immunity for the design and conditions
of public facilities,” or the performance
of judicial and law enforcement
functions.?’
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* The statute also imposes caps on
damages: a government entity cannot
be liable for mote than $700,000 for
each person for each occurrence, ot
for more than $5 million for all persons
in one occuttence, or for punitive
damages.®® Futthermote, the traditional
contributoty neglipence rules apply in
actions against government entities,”
unlike the tules of compatative fault
that apply in actions apainst private
parties.®
To avoid malpractice, practitioners
putsuing against  Indiana
governmental eatities should always
keep the notice requirements in mind.
The damage caps and categoties of
immnity, for theit part, govern the
economic feasibility of the case.

cases

II1. Medical Malptactice

Similat  to  claims  against
government entities, Indiana has
enacted the Medical Malpractice Act
(MMA), which imposes limitations on
claims against healthcare providers, for
tort or breach of confract asising out

of theit professional services® The
MMA defines “healthcate provider”
very broadly®

The MMA applies only to
providers who file proof of financial
responsibility and pay into the Indiana
Pattents’ Compensation Fund (PCE),
a state-administered ttust used to
pay damages for medical malpractce
claims.3® Government entities that are
healthcare providers fall under the
MMA, rather than the Tort Claims
Act® The MMA does not apply to
claims against healthcare providers
that arise outside of the provision
of healthcare services - for example,
in premises liability claims against
hospitals

Prerequisite to bringing a medical
malpractice action is the filing of a
proposed complaint with the Indiana
Insurance Commissionetr, formation
of a medical review panpel, and the
panel reviewing and issuing an opision
on the proposed complaint.* The filing
of the proposed complaint tolls the
two-year statute of Hmitations¥ but a
plaintiff may also actually file the action

while the proposed complaint is being
teviewed, as leng as the complaint
contains no identifying information for
the defendants and the plaintiff takes
no action beyond scheduling a trial
date.®® Indeed, duting teview, a tral
coutt has no jusdsdiction to rule on any
issue of law or fact teserved for the
medical review panel, but it may make
preliminaty determinations on other
issues®

The proposed comphaint then goes
before the medical teview panel for
teview® The panel consists of thtee
healthcare providers, one chosen by
each side and the third chosen by the
first two, and is chaited by an attorney,
chosen by agteement of the parties oz
striking from a panel of five names*
All healthcare providers and attorneys
in the state are eligible to setve on 2
panel®? In the case of an individual
defendant, the healthcare provider
panelists must be members of the
defendant’s  profession, preferably
within the same specialty.**

Once the panel is formed, the
patties submit their evidence to
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it. Usually the parties have taken
depositions and submit the transcripts,
along with the plaintiff’s medical bilis,
recotds and any expett reports. Within
180 days, the panel must render its
expert opinion regarding whether
or not the defendant breached the
standard of care and, if so, whether
that breach proximately caused any
damage* The papels opinion is
admissible at tdal, and the parties
have the right to call its members as
witnesses at ttial*® Regardless of the
panel’s ultimate opinion, eithet party
has the right to try the case, as long as
it sutvives summary judgment,

Damages for medical malpractice
ate capped at $1.25 million*® Of this,
the provider is only responsible fot up
to $250,000, which is privately insured;
the PCF is liable for the remainder®
Howevet, the statutory caps apply
to damages only, not to collateral
lifgation expenses.” Pre-judgment and
post-judgment interest may be awarded
in tnedical malpractice cases, and any
amount of interest in excess of the
damage caps is collectible against the
healtheare provider®

If the provider settles for its limit
of $250,000, the plaintiff may claim an
excess damages award from the PCKF
by filing 4 petition with the court® If
the PCF fails to pay within 90 days, the
plaintiff may recover interest, costs,
and reasonable attotney’s fees from the
PCE® but the attorney cannot tecover
mote than 15 percent of any recovery
from the PCF* The PCE has the right
10 take the excess damages claim to trial,
but the settlement with the provider
precludes the PCE from contesting the
existence ot cause of the undedying
inputy for which the provider settled.™

Legislative attempts at limiting
medical malpractice claims have
foundered in Illinois. Such is not the
case in Indiana. A practitioner seeking
to pursue medical malpractice claims
in Indiana should be familiar with
Indiana’s MMA.
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IV. Products Liability

Products liability in Indiana is
governed by the Products Liability Act,
Ind Code § 34-20. Unlike the statutes
discussed previously, it imposes no
damages cap or special procedutes;
instead, it sets forth the conditions
for liability for defective products.
The statute imposes sttict lability on 4
manufactorer, disttibutot, ot seller of
a defective product as long as (1) the
consumer is in the class of persons that
the seller should reasonably foresee
as being subject to harm caused by
the defective condition, (2) the seller
is engaged in the business of selling
the product, and (3) the product is
expected to and does reach the user
without substantial alteration.® The
statute also Imposcs a ten-year statute
of repose, measured from the date of
delivery to the initial user ot consumer.®
‘The statute also imposes a rebuttable
presumption that the product is not
defective.™

The act defines the circumstances
under which 2 product may be
consideted defective. Fitst, a product is
defective when its condition is (1) not
contemplated by reasonable persons
among its expected usets of CONsSumers,
and (2) is unreasonably dangerous to
the expected user or consumer when
used in reasonably expectable ways.™
A product is also defective if the seller
fails to propetly package ot label the
product to give reasonable warnings of
datget ot give reasonable instructions
on the product’s proper use.*® Products
incapable of being made safe ate not
considered defective.®

V. Claims against Uninsured/
Underinsured Motorists Insurers
and Alcoholic Beverage Providers

These two  subjects, though
seemingly untelated, are addressed
togethet because they share the same
difference between linois and Indiana.
Whereas Illinois has statutes govetning
both types of claims, in Indiana they
are governed by common law:

Unlike [linois’s forced atbitration

&

provisions, Indiana’s scheme for
handling UM/UIM claims is fairdy
straightforward. When 2 dispute arises
about payment under a UM/UIM
policy, the insuted can commence
an action directly against its insurer
for recovety. The only restriction on
the claim is that the insuter tetains
subtogation rights to any action against
the tortfeasor to the extent of its
payment.®

Similatly, Indianas Dram Shop
Act {Ind. Code § 7.1-5-10-15.5} is
significantly shorter and simpler than
Tlinois’s Dyam Shop Act {23511 Comp.
Stat. 5/6-21). Indiana’s statute merely
provides that for an alcohol provider
to be liable, “the petson furmishing
the alcoholic beverage had actual
knowledge that the petson to whom
the alcoholic beverage was furnished
was visibly intoxicated at the time the
alcoholic bevesage was furnished” and
that damages be proximately caused by
the intoxication.™ All rematning aspects
of dram shop chims are governed by
common law. The damage caps and
other restrictions of the Illinois act do
not exist in Indiana.

VI. Insurer’s Liability for Acting in
Bad Faith

The standard for bad faith in
Tndiana is a high one: “To prove bad
faith, the plaintff must establish, with
clear and convincing evidence, that
the insuret had knowledge that there
was no legitimate basis for denmying
liability”*** Only the insuted can bring
it as a direct action against the insurer.®
Nevettheless, the claim has enough
flexibility to be useful in secking
recovetry from. insurers for judgments
in excess of policy limits.

In cases where a plaintiff obtains a
judgment against a defendant in excess
of the defendant’s insurance covetage,
Indiana permits the defendant to
assign their claim of bad faith breach
of contract against their insuret to the
plaintiff in exchange for the plaintiff
forbeating from collecting the excess
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judgment from them ditectly.® ¥a
determining the extent of damages
for bad faith, Indiana follows the
“Judgment rule)” rather than the
“payment rule”® ‘This means that
the insuret can be held liable for the
entire amount of the excess judgment,
rather than merely the amount that the
insured would be able to pay% This
rule also apphies to deceased insureds:
the failure to file a claim against a
deceased insured’s probate estate or the
liquidity of the estate does not reduce
the plaintiff-assignee’s ability to putsue
the full value of the excess judgment.”

VIL The Nonparty Defense

Indiana, like llinois, at least for
suits against private entities, observes
a comparative fault scheme, in which
any petcentage of fault assigned to
the plaintiff proportionately reduces
the plhintff’s damages® If the
plaintiff’s fault is gteater than that of
all defendants combined, recovery is
batted.®

A striking difference between the

states Hes in how fault by third parties
is assigned. linois’s contribution act
allows a defendant to bring third partes
into the suit allowing contribution
dmong tottfeasors. Indiana, however,
explicitly bars any right of contribution
among tortfeasors.™ Instead, it allows
a defendant to assett as an affitmative
defense the “nonparty defense” in
which the defendant alleges that the
plaindff’s damages “wete caused in
full or in past by a nonparty™™ The
defendant must plead the defense for
it to apply, and beats the burden of
proof at tdal.”™

The nonparty defense can be
deadly for plaintiffs. Tis effect is, absent
dissnissal or summaty judgment, to
place the named nonparty on the jury
form, allowing the jury to assipn it a
percentage of the fault, proportionately
reducing the plaintiffs recovery. The
plaintiff must amend its complaint and
name the nonparty as a defendant to
recover for any fault assigned to it. This
can sometimes put the plaintiff . the
position of defending the nonparty at
trial.

Indiana’s Trial Rules allow liberal
amendment of pleadings,™ but the
ability to amend can be seriously
hampered by the statute of limitations.
The statute contemplates this, and
provides that any defendant served
with a complaint at least 150 days
before the statute of limitations expires
paust assert its nonparty defense atleast
45 days before the statute of Hoitations
expites. In medical malpractice cases,
the defendant has only 90 days after
service (o assert the nonparty defense.™
The tdal coutt, howevet, does have
disctetion to allow of disallow a
nonparty defense considering  the
defendant’s reasonable opportunity to
discover and name nonpartes, and the
plaintiff’s ability to name the nonparty
as a defendant before the statute of
Iimitations expires.™

Two practices greatly diminish the
Iethal patere of the nonparty defense:
naming all potential parties in the initial
complaint and filing well before the
statute of limitations is set to rumn.
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VIIL Prejudgment Interest

In Indiana, the traditional rule
was that prejudgment inferest could
only be awarded when damages were
teadily ascertainable before reduction
to judgment.™ ‘This meant that it was
penetally not available in petsonal
injury cases.”™ In 1988, however, the
Indiana General Assembly enacted
Ind. Code § 34-52-4, abrogating the
common-law rule.” That statute allows
a plaintiff to make a written offer of
settlement within one year of filing suit
that provides for payment within 60
days of acceptance® This is informally
known as a qualified settlement offer,
or QSO. If the defendant refuses to
accept the QSO and the judgment
ultimately entered is at feast 75 percent
of the QSO amount, the trial coust can
awatd prejudgment interest at a rate
of between six and ten percent for a
period of up to four years, computed
from a statutorily-presctibed date.™

A few pitfalls do exist. First, the
court can exclude from the accrual
petiod any time that it deems resulted

from the plaintff’s delay® Also,

prejudgment interest is not available #
the defendant, within nine months of
the plaintiff filing suit, sends 2 wiritten
setflement offer that provides fox
payment within 60 days of acceptance,
the plaintiff rejects that offer, and
the offer is at least two-thitds of the
judgment amount®” And, ultimately,
the decision to award interest, as well
as the determination of the principal
amount, rate, and accrual period, all lie
within the discretion of the trial court.®

‘This scheme is an effective tool to
place additional rsks on a defendant
for its failure to settle. It does requite
acton by the plaintiff, however. The
effective practitioner will put the QSO
to good use, and hopefully teap its
benefits.

IX. Appeating Pro Hac Vice
Presumably, many readers of this
article will need pro bar vice admission
{0 use the information in this article.
Accordingly, 2 word on that procedure
is approptiate. An attorney not liceased
in Indiana secking to appear as counsel
befote any court or administrative

IGNATWEBANK

body must follow Admission and
Discipline Rule 21, To be admitted
before & court, an attorney must first
mect the following conditions: (1) an
Indiana attorney has appeared and
agteed to act as co-counsel; (2) the
petitioning  attorney does not live,
work, or regudarly engage in business
in Indizna; {3) the petitioning attorney
has paid the requited registration fee
to the Cletk of the Supieme Court;
and (4) the petitioning attorney files a
vegified petition setting forth detailed
information (outlined in the 1rule)
about their practice, admissions, and
appearances.”® The court where the
applicant secks admission has complete
discretion to admit the attorney, on
determination that good cause exists
for the appearance, ot deny admission

altogether ™
Rule 21 also states, “[a]bsent good
cause, repeated appearances by any
person ot by membess of a single law
firm pursuant to this rule shall be cause
for denial of the petiion”® Indiana
courts, both at the ttial and appellate
kenowing your neighber continned on pags 54
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level, display a strong prefetence for
Indiana attorneys teprescnting parties
in court. Some coutts deny petitions
for admission pre bar #iee more than
they grant them. Ilinois practitioners
should copsider this (and also consider
licensuze in Indiana) when applying for
pro hae vice admission,

X. Conclusion

This article has touched on
what the authors believe the most
common and important differences of
substantive law that affect tort actions.
This article does not attempt to cover
all the differences between Indiana and
Tlinods law such as notice pleading in
Indiana versus fact pleading in Tllinois,
Indiana’s ‘Txal Rules vetsus linois’s
Code of Civil Procedure, Indiana’s
adherence to the Federal Rules as fo
the use of depositions versus Tllinois’s
distinction between discovery and
evidentiary depositons, and so on.
Those topics are left fot another time.

While medical malpractice claitns
and tort claims against government

entities are more restrictive in Indiana
than in IBinois, Indiana law is more
generous for plaintiffs having UM/
UIM claims, dram shop claims, and bad
faith claims against insurers. Ilinois
has no provision that compatres with
Indiana’s toit prejudgment inoterest
statute.

"The limited scope of this article is
instead to provide practitioners of tort
law in Thnois with a berief reference to
some of the more impottant jssues that
may atise in the course of cross-border
practice.
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